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CURRENT TOPICS 


Lawyers and the Home Secretary 

AT times ot need in the history of the past few years eminent 
lawyers have been called upon by the Government of this 
country to undertake urgent work requiring directive ability 
of an exceptional nature. Asa result, such men as Sir WILLIAM 
JowItTT, Sir MALCOLM TRUSTRAM Eve, Sir STAFFORD CRIPPS, 
Mr. Justice UrHwatt, Mr. Justice EveERsHED, Mr. Justice 
BIRKETT, Mr. WILLINK and hosts of others in lesser positions 
have rendered service to their country in a notable degree. 
It is distressing therefore to find that no less a person than 
the Home SECRETARY, who has as able colleagues in his 
ministerial duties a number of eminent lawyers, should 
condescend to the gibe against lawyers which is to be found 
‘in the Official Report of Parliamentary Debates (House of 
Commons, 2nd May). His exact words were: “ Of course, 
lawyers take different views ; it is too much to expect lawyers 
to agree on any point of law. If they did, the courts of law 
and the legal profession would go out of business.’’ We prefer 
to be charitable and to believe that these words were inspired 
by a desire to be humorous rather than by active animosity 
against a profession which has always served its country well, 
and which has helped to produce a system of law and justice 
which has been used as a model for all progressive States. It 
is only fair also to add that the words were unpremeditated, 
having been uttered in the course of a series of “ supple- 
mentaries '’ following a question to the HOME SECRETARY as 
to whether he would introduce legislation to amend the law 
relating to the activities of spiritualistic mediums and whether 
he would make a statement as to the present position of 
mediums under the existing law. It is true also that 
Mr. Morrison stated that there was no dubiety about the 
present law, which was contained in s. 4 of the Vagrancy Act 
and in the Witchcraft Act, 1735, both of which statutes aimed 
at suppressing imposture. Those whose training and experi- 
ence have given them some knowledge of the law are fully 
aware that the majority of disputes are settled by lawyers on 
behalf of their clients precisely because the English law is for 
the greater part clear and certain. Although the Home 
Secretary’s remark was probably made in an unguarded 
moment, it is singularly unfair to a great profession to which 
he, in common with all other citizens, owes much. 


Mr. Kenelm Preedy 
THE sudden death on 4th May of Mr. KENELM PREEDy, 
a member of the junior bar who had a busy Privy Council 
practice, and Recorder of Shrewsbury, came as a shock to 
his many friends. Before his call to the Bar he had an 
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adventurous career which at one time carried him as far as 
Australia on a gold mining expedition. He was called to the 
Bar in 1904 and became a Bencher of his Inn, Middle Temple, 
in 1940. After three years’ service in the last war he returned 
to practice, and in 1929 he was sent out by the Government to 
Palestine to inquire into the riots which were then prevalent 
there. Mr. PREEDY enjoyed great popularity among his 
brethren at the Bar, and his death is a sad loss. It is 
characteristic of his great thoughtfulness for others that in the 
announcement of his death his wish is expressed that instead 
of mourning or flowers a gift should be made to the Middle 
Temple Restoration Fund. 


Demobilisation and the Professions 


AT this transition stage between war and peace much is 
being done by independent professional organisations for the 
resettlement of men and women returning from the Forces 
and national service. Professional organisations face similar 
problems, and can learn much from another. For that reason 
it is interesting to solicitors to learn from Mr. HAROLD M. 
BARTON'S presidential address to the recent annual general 
meeting of the Institute of Chartered Accountants that nearly 
2,800 members out of the Institute’s total membership of 
13,415, and over 2,200 articled clerks, are serving. in H.M. 
Forces, in addition to which a large number are engaged in 
Government departments. He called upon members of the 
profession to help in district discussion groups and lectures for 
returning members and articled clerks, and said that for those 
who needed more intensive instruction, refresher courses were 
being arranged by coaching establishments, which, however, 
had difficulty in securing trained staff. A planning committee 
had been set up to deal with the resettlement of returning 
members and the post-war development of the Institute. To 
enable members to pay an adequate rate of salary to men 
returning, appropriate adjustments in fees and charges might 
be necessary. Both of these problems are of interest to 
solicitors in relation to their own profession, and might well 
receive further consideration by The Law Society. The 
practical guidance that a practising solicitor can give in one 
talk to a returning member of his own profession can far 
exceed in utility the value of a dozen lectures of an academic 
character, and the majority of solicitors, however busy, can 
and should find at least a spare two hours to devote to this 
necessary task. It only needs organising, and it will be a 
valuable supplement to the refresher courses which have 
already been arranged by The Law Society. The question of 
adequate salary rates and increases in fees is a little more 
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difficult. It is not long since the scales of remuneration were 
increased by 12} per cent., but it should be better known that, 
in spite of much talk about excessive law costs, the remunera- 
tion of solicitors ranks low in the professions, and has been 
increased less than any. 


Patent Law in the U.S.A. 

INDIRECT support for the growing belief in this country in 
the need for licences of right in our patent system is to be 
found in a new report by the National Patent Planning 
Commission of the U.S.A. “A patent,” says the report, 
“needs to be exercised to be effective.’”’ The context, 
however, is a little different from that in which the advocacy 
of licences of right is usually to be found here. The report’s 
main concern is with government-owned patents, and it 
recommends that government agencies should be empowered 
to issue exclusive licences in respect of these patents, or to 
sell or to assign them whenever the inventions would not 
otherwise come into general use. It is not sufficient, the 
report states, for a department merely to hold a patent and 
do nothing, or even to issue licences to all comers. Where a 
licence is non-exclusive, non-assignable and recoverable, it 
is stated that the licensee must anticipate competition from 
other manufacturers who, upon request, can obtain similar 
licences to use the patented invention. The result of this, 
it is stated, is that many patents become dormant. It is not 
easy to see why this should be so, if competition is essential 
to private enterprise, and it is to be noted that “ in principle ”’ 
the Commission is in favour of the Government continuing to 
adhere to its traditional policy of not engaging in activities 
which can adequately be conducted by private enterprise. 
It is true that the report adds that proposals for the grant of 
exclusive licences or for the sale of patents should be adopted 
only in the last resort, and ordinarily the Government should 
continue to make its inventions available to the public by 
patents open to public use. This is more in accordance with 
the trend of thought in this country, where all kinds of 
monopolies, whether state-controlled or private, are viewed 
with the utmost suspicion, and where a departmental com- 
mittee is now considering the provisions of the Patents and 
Designs Acts for the prevention of the abuse of monoply rights. 


Extension of Patents: Procedure 
YET one more example of the new tendency to deprive the 
courts of their jurisdiction in matters which are essentially 
judicial is to be found in the First Interim Report of the 
Departmental Committee under the Patents and Designs Acts. 
It confines itself to that part of the matters referred to it 
which deals with “ the initiation, conduct and determination 
of legal proceedings arising under and out of the Patents and 
Designs Acts, including the constitution of the appropriate 
tribunals.’’ In particular, the interim report is exclusively 
devoted to the consideration of the procedure under s. 18 (6) 
and (7) of the Patents and Designs Acts, 1907-42, and R.S.C., 
Ord. LIIIA, r. 4, by originating summons applying for 
extension of term of patents in cases where the patentee, as 
such, has suffered loss or damage as a result of the war. The 
committee heard a large body of evidence that the existing 
practice is needlessly involved, and, for many patentees, 
prohibitive in cost. The report describes the procedure in 
detail and characterises it as “ needlessly cumbersome and 
expensive,’ the average simple unopposed case costing from 
£150 to £200, including the costs of the Comptroller, which 
the applicant is always ordered to pay. “ In most cases,” the 
report states, “the issues . . . areclear cut and . . . simple 
. . +3 in the majority of cases (apparently of the order of 
90 per cent.) the court has granted the period of extension 
considered suitable by the Comptroller.’’ For this reason, all 
the members of the committee except two (Mr. JAMES MouLpD 
and Mr. JoHN VENNING) think that power to deal with applica- 
tions under s. 18 (6) should be given to the Comptroller, ‘so 
that patentees may apply at their option to the Comptroller 
or to the court.” The precedent is cited of s. 32 (1) of the 
Trade Marks Act, 1938; during the ten years 1934 to 1944, 
345 applications were made under that section to the registrar 
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as against 33 to the court. It is recommended that there 
should be an appeal from the Comptroller to the Patents 
Appeal Tribunal, and the Comptroller should have a discretion 
to refer to the court cases more suitable for decision by the 
court. The committee unanimously recommend that the 
Rules Committee of the Supreme Court be invited to modify 
the rules referring to the advertisement of applications for 
such extension so as to make it obligatory only to advertise 
in the Official Journal (Patents). A note signed by Mr. JAMEs 
Moutp and Mr. JOHN VENNING agrees that avoidable expense 
should be abolished, but dissents from the recommendation 
to give the jurisdiction to the Comptroller, on the ground that 
it “involves a departure from the principle that judicial 
functions should be conferred upon executive officers only in 
cases of overriding necessity or expediency.”” They favour 
the proposal that under the existing rules the judge could 
give instructions to the masters to decide these applications 
where there was no serious doubt or difficulty, without 
adjourning the case to the judge. This is a proposal which 
will recommend itself to all who realise that the clear-cut 
separation of judicial and executive powers is a vital con- 
stitutional issue which goes to the root of the principle of 
freedom itself. Proposals to whittle down the jurisdiction of 
the courts on such grounds as are suggested in this report 
savour of “ fettling the sparrows by cutting down the cherry 


trees.” 


Annual Report of the U.S. Department of Justice 

THE annual report of the U.S. Department of Justice for 
the fiscal year ending 30th June, 1944, submitted to Congress 
on 19th March by Mr. Francis BippLe, U.S. Attorney- 
General, is a document of international importance. In 
addition to recommending legislation concerning conscientious 
objectors, correcting certain inequalities in the naturalisation 
laws, a new sabotage statute and other domestic proposals, 
Mr. Biddle summarises the work of the Department's 
anti-trust division. The report states that the war has 
resulted in an inevitable economic concentration of business. 
A comparatively small number of large companies account 
for the bulk of war production. The Department states 
that it filed a number of anti-trust suits charging the 
misuse of patents to restrain trade. Both domestic and 
international agreements are involved in these cases. Typical 
of the domestic agreement cases was the Wisconsin Alumni 
Research Foundation case, where the Department intervened 
in an infringement suit in order to raise the question of the 
legality of a patent pool which operated to restrict and to 
regulate the use which might be made of vitamin D. To 
counteract the effects of cartel agreements, engineered by the 
German Government as economic warfare intended to weaken 
this country’s productive capacity, the Department states 
that it has since 1942 filed more than thirty international 
cartel cases. It is reported that as a result of these cases 
strategic patents in such items as magnesium, aviation 
gasoline and synthetic rubber have been made available to 
all applicants. The Department expresses its awareness of 
the fact that many international agreements allocating world 
territories are merely in abeyance during the war and that in 
numerous instances negotiations have already been carried 
on for their resumption. The British-American agreement 
on Admiralty claims, entered into on 4th December, 1942, 
operated with marked success during the year. Under the 
agreement, known as the “ knock-for-knock ”’ agreement, 
inter-governmental claims in Admiralty arising from collisions 
and other hazards are mutually waived, and the burden and 
expense of litigation and diversion of maritime personnel 
avoided. About 150 cases of collisions at sea are said to have 
been disposed of under the agreement. 


Permanent Housing Programme 
IN a Ministry of Health circular issued to housing authorities 
in England on 6th April, 1945 (Circular 66/45), it is stated 
that the Government have decided to authorise a start to be 
made with the erection by local authorities of permanent 
houses forming part of their programme under the Housing 
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Acts. The Ministry is, therefore, prepared to consider 
applications from local authorities for permission to seek 
tenders as and when sites become ready for the erection of 
houses, including the rebuilding of destroyed houses belonging 
to the local authority. The circular adds that ‘“ readiness ”’ 
means: (1) that the site on which the houses are intended 
to be built has been approved by the Minister, acquired by 
the authority and is immediately available for building 
operations ; (2) that the lay-out of the site and the house 
plans of those houses on the site which the council propose 
to build as a first instalment have been approved by the 
Minister ; (3) that any advance servicing of the site which 
is necessary, e.g., construction of roads and sewers, has been 
completed. Applications are to be made on a Form A which is 
enclosed with the circular, and should be addressed to the 
Secretary, Ministry of Health. It is stated that in order 
that the Minister may be in a position to formulate in advance 
the demands for the labour likely to be required over a period 
of months for the erection of new permanent houses in 
different parts of the country, he wishes to be informed at 
once of the probable dates by which individual applications 
or series of applications are likely to be submitted to him. 
It is requested that for this purpose an enclosed Form B 
should, within the next fourteen days, if possible, be filled in 
and returned to the Secretary, Ministry of Health. The 
present rates of Exchequer subsidy, the circular states, are 
fixed by the Housing (Financial Provisions) Act, 1938, and 
the Minister is discussing questions of subsidy with local 
government associations. It is his intention, the circular 
concludes, when legislation is introduced in regard to subsidy, 
to propose that houses approved under these arrangements 
should be eligible for any increased rate of subsidy fixed by 
this legislation although building may have been started before 
the legislation is passed. 


Cruelty and its Punishment 


AN interesting line of thought is indicated by Lorp GEDDEs, 
in a letter to The Times of 12th April, on the researches that 
have been carried out into the results of physical defects of 
the brain on human conduct. To the lawyer and particularly 
to those who feel that a new approach to the treatment of 
crime is required by the advances in scientific discoveries 
concerning the human mind and body, such questions as 
are raised in Lord Geddes’ letter are of paramount importance. 
He referred to a brilliant summary of the ‘‘ known facts ”’ 
by Professor RICHARD BERRY in his paper “ Some Recent 
Advances in the Study of the Brain as the Implement of 
Mind,” published in the Proceedings of the Royal Society 
of Edinburgh, sect. B, vol. LXII, pt. 1 (No. II). “ It is clearly 
established,” his lordship stated, “‘ that inadequate develop- 
ment, injury, or degeneration of the implement of mind, 
the brain, may make it impossible for the unfortunate mind 
doomed to operate through a defective organ to realise the 
repulsive nature of the acts of cruelty it sanctions or condones.”’ 
Lord Geddes considered it ‘‘ equally naive to expect training 
to correct a cerebral defect as it would be to expect flogging 
to humanise a brute.’”’ Though he admitted that training 
and even corporal punishment have produced improvement 
where cerebral defect is not severe, he stated that these will 
not produce a society to every member of which cruelty is so 
hateful that it will abandon cruelty for ever, because “ it has 
to be remembered that the distinctive structures of the human 
brain associated with educability, inhibition, and self-control 
are, in the sense of man’s evolutionary creation, recent 
acquirements. In each individual these structures are the 
last of the brain elements to begin to develop and the last to 
attain maturity. In disease and old age they are the first to 
undergo retrogression.’’ Lord Geddes illustrated his point 
with examples of medizval witches and modern harridans, 
once charming and delightful characters whose “ cerebral 
structures ’’ had suffered physical deterioration. On asking 
what is to be done to protect the children, Lord Geddes 
answered frankly that he did not know, and suggested that 
“ perhaps a Royal Commission should be set up to explore the 
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possibilities of future legislation.” Another possible view 
is that the setting up of a Royal Commission might well 
lead to nothing being done, but that, even assuming the 
conclusive truth of Lord Geddes’ scientific hypothesis, the 
majority of the cases of cruelty that come before the courts 
are the result of cerebral defect which is not severe, and 
training and punishment will therefore long continue to be 
the principle methods of treating this evil. 


The Weeks Memorial Fund 


THE “‘ Captain LAWRENCE WILLIAM WEEKS, M.C., Memorial 
Fund ”’ is a fund of £1,500 3 per cent. Savings Bonds, which 
the father of the late Captain Weeks, Mr. W. E. Weeks, a 
Brighton solicitor, has transferred to trustees for the purposes 
connected with legal education. The late Captain Weeks 
was articled to his father. He was killed in action in 
Italy in February, 1944. The disposal of the fund, 
according to the April issue of the Law Society's Gazette, 
both as regards capital and income, is in the sole and 
unfettered control of the Committee of the Sussex Law 
Society. The primary objects desired by Mr. Weeks for the 
use of the money are: (a) to pay for, or contribute towards, 
the legal education or the articles of anyone whom the com- 
mittee from time to time deem deserving of help, and to pay 
any other legal fees, stamp duties or other outgoings whatso- 
ever to enable any such person to become qualified in the 
profession of a solicitor. The selection of such persons and 
the manner, amount and nature of such outlay or assistance 
is to be in the sole and unfettered discretion of the committee ; 
(d) to relieve or assist in cases of illness or distress any solicitor 
or solicitor’s clerk, whether articled or not, practising or 
employed in Sussex, whom the committee may consider to be 
worthy and in need of assistance. It is stated that the 
committee are now prepared to receive applications for 
grants, which should be addressed to Mr. F. Bentham 
Stevens, Acting Hon. Secretary, the Sussex Law Society, 
26, Marlborough Place, Brighton, 1. 


Fast Air Mail for Solicitors 

URGENT communications with clients serving in H.M. 
Forces in the Middle East and Central Mediterranean 
Commands may now be sent by the official fast air mail, 
according to a recent annountement of the War Office 
published in the April issue of the Law Society's Gazette. 
Communications, whether letters or documents, or both, 
should be sent under cover to the Officer-m-Charge of London 
District Command, Legal Aid (Civil) Section, 15, Stanhope 
Gate, Park Lane, London, W.1, in an open envelope, bearing 
the regimental number or rank and service address of their 
client. This procedure is essential in order to comply with 
the censorship regulations. The coriespondence is then sent 
to the Command Legal Aid Section overseas, whence it is 
passed to the client. 


Recent Decision 


In In re Samuel on 3rd May, EVERSHED, J., held that where 
a solicitor for an undischarged bankrupt received from the 
bankrupt’s divorced husband jewellery which the bankrupt 
had deposited with her husband as security for debts owing 
by her before her adjudication, and on her instructions had 
handed it to a third party and the solicitor knew of the 
bankruptcy, the jewellery was after-acquired property and 
the delivery of the jewellery was made in good faith and on 
the advice of counsel, the bankrupt had certain rights of 
possession and powers of disposal and could authorise what 
the solicitor did, and therefore the solicitor’s act was purely 
ministerial. His lordship held that for this reason it did not 
amount to a conversion of the property of her trustee in 
bankruptcy, nor had the solicitor committed any act which 
rendered him liable to account to the trustees for the value of 
the property. His lordship further held that the knowledge 
that the solicitor had that his client was proposing to sell the 
jewellery would not justify him in refusing to hand it to her 
or to her agent. 
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MATRIMONIAL CAUSES PROCEEDING IN 
DISTRICT REGISTRIES 


By r. 66 (1) of the Matrimonial Causes Rules, 1944, all classes 
of matrimonial causes (except petitions for declaration of 
legitimacy) may be filed in those District Registries of the 
High Court specified in Appendix I to the Matrimonial Causes 
Rules, 1944. ‘‘ Paid ’’ cases as well as those proceeding under 
the Poor Persons Rules may be instituted in such District 
Registries. 

Since the date of the said Rules and the Matrimonial Causes 
at Assizes Order, 1944, many solicitors in the provinces have 
been called upon to undertake divorce work, and the peculiari- 
ties and technicalities of procedure have been found to present 
many difficulties which hitherto had been safely left in the 
experienced hands of London agents. It would seem, there- 
fore, that some hints on the preparation and presentation of 
petitions intended to be filed in District Registries would be 
of assistance, for it can be stated that in one of the largest 
Registries quite 80 per cent. of petitions presented for filing 
are found to be defective. Some of the points to be mentioned 
may appear simple and elementary, but experience has shown 
that attention to these is very necessary. 


RESTRICTION ON PETITIONS 


Section 1 of the Matrimonial Causes Act, 1937, restricts the 
presentation of petitions for divorce during the first three years 
after marriage, but occasionally a petition so restricted is 
sought to be filed before the three years have expired, even 
where circumstances do not exist to justify an application to 
abridge this period. 

Such a petition cannot be accepted for filing. 

Where it is intended to apply for leave to abridge the said 
period an originating summons must be issued and served as 
directed by r. 1 of the Matrimonial Causes Rules, 1944. 


PETITIONS TO BE FILED WITHIN ONE YEAR FROM DATE OF 
MARRIAGE 


Petitions under s. 7 of the Matrimonial Causes Act, 1937, 
for nullity on the grounds (a) that either party to the marriage 
was at the time of the marriage of unsound mind or a mental 
defective within the meaning of the Mental Deficiency Acts, 
1913 to 1927, or subject to recurrent fits of insanity or epilepsy, 
or (b) that the respondent was at the time of the marriage 
suffering from venereal disease in a communicable form, or 
(c) that the respondent was at the time of the marriage pregnant 
by some person other than the petitioner, must be filed within 
one year from the date of the marriage (except in cases to 
which the Limitation (Enemies and War Prisoners) Act, 1945 
applies). 


PRESENTATION AND PREPARATION OF PETITIONS 


The petition with affidavit in verification should be filed 
within one month of the swearing of the affidavit, except in 
petitions containing a charge of desertion, when the filing 
should be as soon as possible after the swearing of the affidavit 
and not later than seven days from date of swearing, except 
by leave of the District Registrar who, however, will generally 
insist upon the affidavit being resworn. Exception is made 
where the affidavit has been sWorn abroad, but in such cases 
the petition should be presented as soon as the papers are 
received in this country. 

The petition must not be dated later than the affidavit. 
The petition is not made an exhibit to the affidavit nor is a 
copy of the affidavit to be served. 

It isimportant that in stating the particulars of the marriage, 
the details should be in accordance with those appearing on the 
certificate of the marriage. Where the marriage certificate is 
in a foreign language a notarial translation is required to be 
filed with the certificate. It should be noted that the original 
or a properly certified copy of the certificate must accompany 
the petition and be filed with it. (In poor persons causes the 


certificate granted to enable the petitioner to proceed under 
the Poor Persons Rules must also be filed.) Errors in setting 
out these details are quitecommon. The names of the parties 
must be given in full, and if, as often occurs, the name appearing 
on the marriage certificate is not correct, this must be stated 
and the error corrected in words such as, e.g., ““ John James 
Smith, in the marriage certificate incorrectly described as 
John Smith,” and in similar manner a mistake in the wife's 
name is to be corrected. The status of a wife at the time of 
marriage, e.g., ‘‘ spinster,’’ must be given. 

Places of cohabitation.—It is necessary that at least one 
address where the parties have cohabited permanently be 
stated with the name or number of the house, or if such be the 
fact, that the house bore neither number nor name. If there 
has been no cohabitation within the jurisdiction of the court, 
i.e., in England or Wales, this must be stated, and any address 
outside the jurisdiction is not required. Where the parties 
have never lived together, this fact must be stated. 

Issue of the marriage.—The name, age or date of birth of 
every child living at the date of the petition are required, 
whatever the age may be, and this requirement applies in 
suits for nullity. It is important to note that every child 
born to a wife is deemed to be issue of the marriage, and in no 
circumstances can it be stated in a petition for divorce, or 
nullity based on incapacity or wilful refusal to consummate 
the marriage, that a child of the wife living at the date of the 
petition and born since the marriage, is illegitimate. Where 
either party desires to dispute the paternity of any of the 
children of the marriage, qualifying words, such as “ the 
paternity of the said (name of child) being in dispute ”’ or “ not 
being admitted,” should follow the recital of the issue. 

If the parties have adopted a child under the Adoption of 
Children Act, 1926, this may be shown and an order for custody 
may be prayed. 

Where a child was born prior to the marriage (admitted to 
be a child of the parties) and legitimated under the Legitimacy 
Act, 1926, no order for custody can be made unless a decree 
or declaration establishing the legitimation has been obtained 
under the Act. An order for ‘“‘ care and control,’’ however, 
may be made at the instance of the mother where the child is 
shown to be the illegitimate child of the wife, whether or not 
such child has been re-registered under the Act ; but if the 
husband is the petitioner no order will be made, even though 
the child may have been re-registered. 

Occasionally a prayer for custody includes children whose 
paternity is disputed. This would appear to be misconceived, 
as, if the court gave the custody of such children to a wife, 
complications might well arise on application for maintenance. 
It would also appear doubtful if such an order could properly 
be made. 


Occupation of Husband and Residence and Domicile of Husband 
und Wife 

It is required that the occupation of the husband be stated, 
the present address of both husband and wife, and that the 
domicile of both is in England, unless the cause is presented 
under the Matrimonial Causes (War Marriages) Act, 1944, 
which is hereinafter mentioned. Should either be serving in 
His Majesty’s Forces, it is advisable to give the service number 
and branch, either Navy, Army or Air Force, and unit, also 
the place where at present stationed or serving. 

The wife’s domicile is always that of her husband. Where 
the present address of the respondent is not known, this 
should be stated, followed by the words “‘ but believed to be 
in England or Wales,” if such be the case. 

Where at the date of the institution of a cause by a wife 
the husband has deserted her or he has been deported from 
the United Kingdom, and it is believed that he has changed 
his domicile since the desertion or deportation, and the domicile 
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of the husband immediately before the desertion or deportation 
was in England and Wales, it would seem that the wife may 
state that at the time of the desertion or deportation she was 
domiciled in England. 

In cases of doubt as to domicile one of the well-known 
exhaustive works on matrimonial causes should be consulted. 

By the Matrimonial Causes (War Marriages) Act, 1944, the 
court shall have jurisdiction in and relation to proceedings for 
divorce and for nullity of marriage as if both parties were at 
all material times domiciled in England, and the restriction of 
presentation of petitions for divorce during the first three 
years after marriage shall not apply to marriages celebrated 
on or after 3rd September, 1939, where the husband was at 
the time of the marriage domiciled outside the United 
Kingdom and the wife was, immediately before the marriage, 
domiciled in England. (The provisos to this Act should be 
carefully considered as the jurisdiction conferred on the court 
by the said Act is temporary only.) 

In the case of a petition for divorce or for nullity of marriage 
under s. 1 of this Act, in place of the usual statement as to 
‘domicile it must be stated (1) that the husband was at the 
cate of the marriage domiciled outside the United Kingdom 
and has not since the marriage acquired a domicile within the 
United Kingdom ; (2) that the wife was immediately before 
the marriage domiciled in England ; (3) that the husband and 
wife have not at any time since the celebration of the marriage 
resided in a country in which the husband was domiciled at 
the time of such residence. 


Previous Proceedings with reference to the Marriage or the 
Children of the Marriage by or on behalf of either party to the 
Marriage. 

The recital of these proceedings must include any in the 
High Court (not merely in the Divorce Division), giving nature 
of proceeding, date and result. Where there has been a 
previous suit, the file in such proceedings is required to be 
placed with the current cause for use at the hearing. If the 
first suit had been filed either in London or ‘in a different 
District Registry from that in the present cause, a request 
should be made for the old file to be sent to the District 
Registry concerned with the fresh suit. 

All proceedings in a court of summary jurisdiction must be 
set out, whether affecting the marriage and/or the children 
thereof. Full particulars are necessary, including any 
variation of the original order. It must also be stated 
whether or not the parties have resumed cohabitation since 
the date of any order affecting the marriage. (Petitions are 
frequently presented omitting this statement.) 


MATRIMONIAL OFFENCES ALLEGED OR OTHER GROUNDS UPON 
WHICH RELIEF IS SOUGHT 
Adultery 

Where adultery is alleged, a general charge should appear. 

The charges should then be set out in detail in separate 
paragraphs, with dates and place or places. 

These particulars are essential, for if the petition contains 
no charge which is definite as to date and place, the certificate 
of the District Registrar that the pleadings are in order will 
not be given until further particulars are supplied (which 
entails amendment of the petition), or the District Registrar 
is satisfied by a written statement that this cannot be done. 

Such a statement should refer to the evidence which is to 
be relied upon to prove the charge. 

Where a wife petitioner alleges adultery with a woman 
whose name and identity are unknown to the petitioner, no 
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order is required to dispense with service upon her, and she 
may be ignored. It should be observed, however, that 
endeavours should be made before filing the petition to 
discover the identity of the woman, and the wife’s solicitor 
should address a letter to the husband asking him to furnish 
the full name and address of the woman. 

Where a husband petitioner states that the name and 
identity of the alleged adulterer are unknown, the cause 
cannot proceed (beyond serving the petition on the respondent) 
until an order has been obtained dispensing with making the 
alleged adulterer a co-respondent. The application is by 
ex parte summons, before the District Registrar, supported by 
affidavits stating fully the efforts made to ascertain the name 
and identity of the alleged adulterer. If the identity should 
be discovered after the order is made, the matter must be 
brought to the notice of the District Registrar. 

Where a co-respondent has died before the petition has been 
filed, his name does not appear in the title of the cause, nor in 
the notice to the petition. In the charge in the body of the 
petition, however, his name must be stated, together with 
the fact of his death and the date thereof. No application to 
dispense with a co-respondent is required, but the affidavit 
verifying the petition should prove the death by reference toa 
death certificate or other available evidence exhibited to such 
affidavit. If the petitioner is unable to prove that the person 
referred to in the death certificate is the same as the alleged 
adulterer, an affidavit (exhibiting the certificate) may be 
made by some other person who can prove that the certificate 
relates to the alleged adulterer, and such affidavit must be 
filed with the petition. 

In numerous cases recently a letter from the War Office 
stating that the co-respondent is “ missing presumed killed ”’ 
has been exhibited. 


Desertion 

Until the very recent order of the President of the Probate, 
Divorce and Admiralty Division, which requires details to be 
given in the petition of the circumstances in which the alleged 
desertion arose, it was sufficient to follow the wording of s. 176 
of the Supreme Court of Judicature (Consolidation) Act, 1925, 
as amended by s. 2 of the Matrimonial Causes Act, 1937, and 
this wording still ought to be used, but should be followed by a 
further paragraph stating full particulars of the facts relied 
on as constituting the alleged desertion. It should be noted 
that the section refers to “a period of at least three years 
immediately preceding the presentation, of the petition,” 
not preceding the date of the petition, which appears in many 
petitions presented for filing. 

In setting out the circumstances in which the alleged desertion 
began, regard must be had to the aforesaid order of the 
President, particularly in cases of constructive desertion. 
When the respondent has withdrawn from cohabitation 
without reasonable excuse, no doubt it is sufficient so to state, 
adding approximate date and the address from which the 
withdrawal took place; but where it is asserted that the 
petitioner has been driven from the matrimonial home by 
misconduct on the part of the respondent, then the nature of 
the conduct relied on should be pleaded with sufficient 
particularity. 

Where there has been a separation order containing a 
non-cohabitation clause, and the order has been amended by 
striking out such clause, regard should be had to the case of 
Gatward v. Gatward |1942] P. 97; [1942] 1 All E.R. 477, as 
the deleting of the clause does not automatically reconstitute 
deserticn. 


(To be concluded) 





Humphreys, Wrottesley and Tucker, JJ., recently decided that 
where employers carrying on a specified undertaking under the 
Essential Works (General Provisions) Orders, 1942 and 1944, 


altered the nature of an employee’s work, but without changing 


the rate of wages paid to the employee, and without interrupting 
the other conditions of employment, there was no termination of 
the contract of service nor was any offence committed against 
the provisions of the orders. 


The directors of the Alliance Assurance Co., Ltd., have resolved 
to declare at the annual general court, to be held on the 23rd May 
next, a dividend of 18s. per share (less income tax) out of the 
profits and accumulations of the company at the close of the 
year 1944. An interim dividend of 8s. per share (less income 
tax) was paid in January last, and the balance of 10s. per 
share (less income tax) will be payable on and after the 


5th July next. 
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A CONVEYANCER’S DIARY 


PURCHASE OF LAND BY TRUSTEES FOR SALE 


SOME weeks ago I mentioned that the Weekly Notes had 
contained a report of Re Wakeman, in which Uthwatt, J., 
had considered the position of trustees for sale in relation to 
the purchase of land. This case is now further reported 
at 172 L.T. 226, and its practical importance seems to be 
such that further comment should not be postponed. The 
question at issue is whether, in the absence of an express 
power in the will or settlement, persons to whom land is 
devised or conveyed on trust for sale are entitled by law to 
apply the proceeds of any sale of land made by them under 
the trust for sale in the purchase of other land. Before 
Re Wakeman, opinion was not unanimous on this question, 
but a good many practitioners have thought that the answer 
was “ yes,’ and have acted accordingly. 

In ke Wakeman a testator appointed a certain bank to be 
his executor and trustee, and gave his residue on the usual 
trusts for sale and conversion ; the income of the proceeds 
of sale was to be paid to the testator’s daughter for life with 
trusts of corpus for her children. The will seems to have 
been in the simplest common form. The testator having 
died in June, 1932, the bank proved the will in August, 1932, 
and on 26th November, 1932, sold the only item of realty 
which the estate included. The sale was made in due course 
of administration and the bank made title as personal 
representative. The sale moneys were invested and were 
still distinguishable from those representing the testator’s 
personalty. The court was asked whether other land might 
now be bought with such sale moneys. 

The learned judge stated that, for the purpose of his 
decision, he proposed to disregard the fact that the whole 
of the testator’s real estate was sold in the course of adminis- 
tration, a circumstance which could not assist the bank in 
its contcntion that it was a trustee for sale within s. 28 (1) 
of the Law of Property Act, 1925, so as to have the power 
given by that subsection to trustees for sale. It might very 
well be thought that the bank in this case had never been a 
trustee for sale of land at all, since in its capacity as trustee 
it never acquired anything except personalty, that is, the 
original personalty, and some new personalty representing 
the sale moneys of the realty. But the decision in fact 
proceeded on the footing that the bank had at least started 
as a trustee for sale. 

Uthwatt, J., read the opening words of s. 28 (1), viz. : 
“Trustees for sale shall, in relation to land or to manorial 
incidents and to the proceeds of sale, have all the powers 
of a tenant for life and the trustees of a settlement under the 
Settled Land Act, 1925.’’ He stated that it was argued that 
the bank was a trustee for sale, that the sale moneys were 
“ proceeds of sale,” and that under s. 28 (1) the proceeds 
could be applied in the purchase of land (evidently through 
the incorporation by reference of Settled Land Act, 
s. 73 (1) (xi)). But he said that he would consider first the 
question whether the bank was a “ trustee for sale ”’ at all. 
If it was not, he said that it would be unnecessary to deal 
with the other points raised at the hearing. The learned 
judge referred to s. 205 of the Act, which, so far as material, 
was, he said, as follows: ‘‘In this Act unless the context 
otherwise requires, the following expressions have the meanings 
assigned to them “trustees for sale’ means the persons 
(including a personal representative) holding land on trust 
for sale.’’ These words, he said, were clear and precise, and 
it was not possible to put on them a gloss which would make 
them include “ trustees who have held, but no longer hold, 
land on trust forsale.” That being so, the bank was not at the 
date of the proceedings a trustee for sale at all, and therefore 
had not got the benefit of s. 28 (1). His lordship dismissed 
the argument that the context required “ trustees for sale ”’ 
to mean something else ; the point of the section, he said, 
was not to encourage dealings in land, but to facilitate them. 
There was no reason in the nature of things why trustees 


who have sold all land at any time held by them should 
remain endowed “‘ with powers which find their origin and 
meaning in land holding and which could, if existing, be used 
only as respects proceeds of sale.’’ The effect of this decision, 
therefore is that if trustees hold any land on trust for sale 
they can buy land with trust assets representing proceeds 
of former sales of land, but if they have no land (whether 
or not they ever had it) they can buy nomore. It was argued 
that this result would be ‘“ whimsical,’’ but the learned 
judge stated that the ‘“ language of the statute is clear and 
unambiguous and the statute must therefore be left to speak 
for itself.” 

With very great respect, I suggest that there may be 
another way of looking at the matter. The subsection 
certainly contemplates that trustees for sale shall on occasions 
purchase land; that appears not by inference, but by the 
express words in the middle of the subsection “ All land ac- 
quired under this subsection shall be conveyed to the trustees 
on trust for sale.””. The opening words of the subsection are 
not ‘‘ trustees for sale shall in relation to land have all the 
powers of a tenant for life,’ and so on, but “ trustees for sale 
shall in relation to land or to manorial incidents and to the 
proceeds of sale have,” etc. The question is not what trustees 
for sale are to do with land, but how they may invest proceeds 
of sale. The action in question is thus an action of trustees 
for sale of proceeds of sale and one in relation to proceeds of 
sale. But when we turn to the definition section we find 
that the definition of ‘‘-trustees for sale ’’ follows, in one and 
the same paragraph, that of “‘ trust for sale,”” which is as 
follows: ‘‘‘ Trust for sale’ in relation to land, means an 
immediate binding trust for sale, whether or not exercisable 
at the request or with the consent of any person, and with or 
without a power at discretion to postpone the sale.” After 
a semi-colon the paragraph runs on: “‘‘ trustees for sale ’ 
means the persons (including a personal representative) 
holding land on trust for sale.’’ The definition of “‘ trustees 
for sale” is clearly governed by that of ‘‘ trust for sale ’’—it 
relates to the trustees of such a trust—and that in turn is 
restricted to trusts for sale in relation to land. There is no 
definition of trustees for sale of a trust for sale of any other 
sort of property, for instance, the usual trust for sale of mixed 
personalty and realty. It is respectfully submitted that the 
definition section does not purport to deal with those trustees 
for sale who have no land, and therefore is not in point in 
considering the position of persons holding proceeds of sale 
on trust for sale in relation to those proceeds. Accordingly, 
when one returns to s. 28 (1), the opening words (‘‘ Trustees 
for sale shall, in relation to land . . . and to proceeds of sale 
have,” etc.) must be read reddenda singula singalis as 
‘Trustees for sale of land shall in relation to land, and 
trustees for sale of proceeds of sale shall in relation to proceeds 
of sale, have,”’ etc. I venture to suggest that this view is to 
some extent supported by the last sentence of the first 
paragraph of the subsection which deals with the destination 
of money as a question by itself ; after conferring the Settled 
Land Act powers, the subsection provides that “ all capital 
money arising under the said powers shall, unless paid or 
applied for any purpose authorised by the Settled Land Act, 
1925, be applicable in the same manner as if the money 
represented proceeds of sale arising under the trust for sale. 
That is a direction to the trustees for sale in relation to the 
capital money and operates by reference to what they have 
to do in relation to proceeds of sale ; land does not come in. 
It seems to follow that the section deals with other subject- 
matters besides the powers and duties of trustees for sale in 
the sense of trustees for sale of land. _I do not suggest that 
these contentions are conclusive, but there does seem to be 
some doubt whether the scope of the section is as clear or as 
restricted as Re Wakeman would imply. Once one gets to 
that point, then surely the ‘‘ whimsical results ”” mentioned 
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in the judgment become relevant; it does really seem 
fantastic that a given set of trustees should have all the 
powers given by s. 28 one minute and lose them the next just 
because they conveyed away at that moment their last rod, 
pole or perch of soil. One can but hope that the matter will 
not be allowed to rest where it is ; if the time comes when the 
decision in Re Wakeman has to be taken as settled law, there 
is a strong case for altering the law. In the meantime I am 
of the opinion that trustees for sale who, before Re Wakeman, 
bought land in circumstances in which, under Re Wakeman, 
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they would not be entitled to buy land, would be held to 
have acted reasonably so far as concerns their right to do 
such a thing, and to be meet to be excused for any breach of 
trust in so doing. (Oddly enough, those items of land will 
have been conveyed to the trustees on trust for sale, so that, 
after the first purchase, each set of trustees is back within 
s. 28 (1), on the doctrine of Re Wakeman.) At the same time, 
it will be as well for the moment at least to insert an express 
power to purchase land in fee simple in wills and settlements 
which create trusts for sale of land. 


LANDLORD AND TENANT NOTEBOOK 
THE RIDLEY REPORT 
2—MATTERS AFFECTING UNCONTROLLED TENANCIES 


It was inevitable that the Ridley Committee, charged with 
the duty of reviewing the question of rent control, should 
come across points affecting tenancies generally. But in 
the result some of its recommendations, it might well be 
said, create a somewhat artificial distinction between the law 
governing controlled tenancies and that governing uncon- 
trolled tenancies ; while others would change the law relating 
to the uncontrolled tenancies upon which the committee was 
called to advise. 

To the former class belongs the recommendation about 
service of notice to quit. Four paragraphs (124-7) are 
devoted to this topic, and an admirably succinct statement 
of the existing law is given in Appendix VI, quoting 
authorities which show how uncertain the position is; this 
uncertainty is undoubtedly reflected in the state of affairs 
recorded in para. 126, ‘‘ Evidence was given that county 
courts differed considerably in their views on the essentials 
of valid service,” etc. But when the committee say 
(para. 127) that the said state of affairs is more difficult to 
defend in view of the elaborate provisions which have been 
made by the County Court Rules to solve the “ similar ”’ 
difficulties which arise in serving the summons for possession, 
one may well make the comment that like is not being 
compared with like. The object may be much the same, but 
it is, after all, open to parties to agree a method of service of 
notice to quit, which they cannot do in the case of service of pro- 
cess (cf. ‘‘ Address for Services of Notices,’’ 88 Sor. J. 346). 

And when they recommend the inclusion in the new Act 
of some provision to extend the facilities which are available 
for service of the summons to service of the notice to quit in 
cases falling within the Rent Restrictions Acts, one may well 
wonder whether it is desirable to add thus to the differences 
between controlled and uncontrolled tenancies. 

Also, there is the position of a tenant who is frequently 
absent but still “retains possession ’”’ for the purposes of 
s. 15 (1) of the 1920 Act. Scrutton, L.J., in the course of his 
judgment in Skinner v. Geary [1931] 2 K.B. 546 (C.A.), drew 
a distinction between the case of a tenant who spends week- 
ends in a house and that of a sea captain who is absent “‘ for 
months it may be, but in fact returns between his voyages to 
his house, and has his wife and family living there while he is 
away.’’ The example is one which would readily occur to 
Serutton, L.J.; nowadays one would think of the many 
tenants absent in Burmah and elsewhere. It is, no doubt, 
correct that service of process on such is not “ facilitated ’ 
by the County Court Rules so as to work injustice ; and the 
committee do not suggest statutory sanctioning of ‘ the 
expedients commonly resorted to,’’ to which they refer in 
para. 125, namely, the nailing of the notice to the door or 
pushing it through the letter box. 

Into the other category falls the recommendation with 
which para. 135 concludes: that the Small Tenements 
Recovery Act, 1838, and Distress for Rent Act, 1737 be 


At the monthly meeting of the directors of the Solicitors’ 
Benevolent Association, held on the 2nd May, 1945, grants 
amounting to £2,510 7s. were made to thirty-eight beneficiaries. 


repealed. The ‘‘ Notebook ’’ discussed the interpretation ot 
the latter as recently as 31st March (89 Sov. J. 149), recent 
decisions having shown that considerable care is necessary in 
operating the apparently simple machinery it provides. The 
Ridley Committee consider the existence of concurrent 
jurisdiction of magistrates and county courts anomalous and 
also “‘ do not think it right that a landlord should be entitled 
to compel his tenant to defend his right to a home in a court 
which is mainly associated with criminal matters in the public 
mind.”” Whether the committee were conscious of the con- 
siderable civil jurisdiction of such courts, e.g., in matrimonial 
cases, in certain master and servant cases, I do not know ; 
nor can I say whether their attention was drawn to the fact 
that the Legislature has seen fit, in modern times, to place the 
procedure at the disposal of authorities in certain cases in 
which the rent is not within the low limit prescribed by the 
Act (see R. v. Snell, ex parte St. Marylebone Borough Council 
(1942), 86 Sot. J. 161). Thus, the repeal of the statute would 
affect tenancies which are outside the Rent Restrictions Acts 
and properties which are not a houses. 

The Distress for Rent Act, 1737, s. 16, amended by the 
Deserted Tenements Act, 1837, was pi eid to assist landlords 
who had forgotten to insert forfeiture clauses. The statute 
came into bei ‘ing at a time when the Legislature must have 
been in rather a pro-landlord mood: of three Acts, passed 
respectively in 1709, 1731 and 1737, the heading of each 
containing some reference to “‘ Frauds committed by tenants.”’ 
Of the 1737 measure, ss. 16 and 17 deal with deserted premises, 
giving landlords a right to avoid leases when premises are left 
uncultivated or unoccupied and a year’s rent (reduced to 
six months’ rent by the amending statute) is owing, it may 
be said that the procedure prescribed is, like that of S.T.R.A 
1830, somewhat archaic: notices have to be affixed, justices 
called upon to view the premises, etc. 

I take it that the committee mean to rec commend the 
repeal of ss. 16 and 17 only: the note in appendix suggests 
that this is the intention, though both in para. 135 and in the 
summary the whole Act is mentioned without qualification. 
The rest of the statute deals with a number of matters which 
can hardly affect rent control : fraudulent removal of distress, 
distraining growing crops, impounding on the premises, use 
and occupation, double rent (held irrecoverable from pro- 
tected tenants in Flannagan v. Shaw [1920] 3 K.B. 96 (C.A.)), 
irregular distress, etc. ; many of these may form the subject 
of inquiry by the committee on the law of distress whose 
labours have presumably been suspended. 

The committee were asked to review “ the question of rent 
control, including the working of the Rent Restrictions Acts, 
and to advise whether any, and if so what, changes are 
necessary.” Of course, the mere fact that some change would 
either create an anomaly or affect uncontrolled properties is 
not a reason for refusing to entertain it ; but this should be 
done consciously. 


Sir Stafford Cripps, K.C., M.P., has been adopted as prospective 
Labour candidate for Bristol East. His Conservative opponent 
is Lieut.-Col. T. D. Corpe, solicitor, of Bristol. 
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TO-DAY AND YESTERDAY 


LEGAL CALENDAR 


May 7.—KEdward Croxall Tongue was sent by his father 
to a school near Bristol, kept by a Mr. Atchison, who employed 
his widowed sister, Mrs. Mary Allen, as housekeeper. In 
February, 1833, bans were published at St. Michael’s Church 
as between Edward Croxall, bachelor, and Mary Ann Allen, 
spinster. The boy was then about seventeen, the woman 
about thirty-four, and after the ceremony they both returned 
to the school. It was not till the Christmas vacation that 
Mr. Tongue heard of the matter. He immediately com- 
menced a suit for nullity of marriage on the ground of undue 
publication of bans. On the 7th May, 1835, Sir Herbert 
Jenner in the Court of Arches declared the marriage null 
and void. 

May 8.— On the 8th May, 1597, the Inner Temple records 
note: “‘ Whereas Paul Salmon, gent., with other fellows of 
this House stands admitted to certain buildings in Mr. Hare’s 
Court . and the said Paul has made suit for licence to 
build a range from the east side of the staircase of his lodgings 
to Mr. Tottell’s house, and to build backwards into the 
vacant place there some four feet westward, and to have the 
residue of the said vacant place for the use of his said lodgings 
and such rooms as he shall newly build, and also that the said 
vacant place may be annexed to his lodgings... it is 
ordered that the petition be granted and that the said Paul 
Salmon may build accordingly.” 

May 9.—Catherine Hayes led a disorderly life, plagued her 
husband and at last decided to murder him. Before she met 
him she had had a son, who now went by the name of Billings, 
and this young man she drew into the plot, as well as an 
acquaintance of her husband from Worcestershire, named 
Wood, who was lodging in the house. Their chance came 
when one day Hayes, having been drinking heavily, boasted 
that he was not drunk, so they challenged him to swallow 
another half-dozen bottles of wine. These made him 
unconscious, and as he lay on a bed the men dispatched him 
with a hatchet. They then dismembered the body, throwing 
the head into the Thames near the Horse Ferry at Westminster 
and the other remains into a pond at Marylebone. As they 
had not reckoned on the ebb-tide, the head was recovered, 
cleaned and placed for identification first on a pole in the 
churchyard of St. Margaret, Westminster, and afterwards 
in a glass jar of spirits at a chemist’s. To friends of Hayes 
who inquired for him Catherine said in strict confidence 
that he had fled to Portugal after accidentally killing a man 
in a quarrel. Eventually, however, the culprits were arrested. 
The men confessed but not the woman. All were convicted 
and condemned to death. Wood died in prison, but the other 
two were executed at Tyburn on the 9th May, 1726. The 
murder of a husband was treated in law as a form of treason, 
the penalty of which, in the case of women, was burning. 
The criminal was chained to a stake and it was the custom 
for the executioner to strangle her with a rope before the 
flames reached her. On this occasion, however, he let go 
the cord prematurely, as the fire was scorching his hands, and 
the woman was literally burnt alive, surviving among the 
faggots for a considerable time. It was three hours before 
her body was quite consumed. 


May 10.—On the 10th May, 1788, “ Mr. Burke, in pursuance 
of an order of the House of Commons, presented two papers 
. respecting the expence already incurred by carrying 

on the prosecution against Warren Hastings, Esq. as follows : 
Expenses of erecting the court : £3,044 11s. 7d. ; Furnishing 
the same: {714 7s. 93d. ; Money to solicitors: £4,300 3s. ; 
Total £8,059 2s. 44d.” The trial of the great Governor- 
General of British India before the House of Lords in West- 


Mr. E. C. Hovenden, solicitor, of London, E.C.4, left £26,162. 


Mr. N. R. Murray, solicitor, of Headley, Hants, and Chiswick, 
left £11,062. Subject to life trusts, he left half of residue to 
Wadham College, Oxford, to found a classical exhibition. 


minster Hall had begun in February. When he was acquitted 
in 1795 of the “ high crimes and misdemeanours ”’ brought 
to his charge in connection with his administration, the case 
had cost the nation over £100,000 and himself over £60,000. 


May 11.—On the 11th May, 1595, the Inner Temple 
benchers ordered “that whereas Richard Marples, chief 
butler, was heretofore allowed by every commoner but 2d. 
a week for his cheese, he shall be allowed 3d. a week.”’ 


May 12.—On the 12th May, 1641, Thomas Wentworth, 
Earl of Strafford, was beheaded on Tower Hill. His faithful 
service to Charles I had earned him the implacable hatred 
of the Parliament, which had charged him with treason. 
A bill of attainder had been passed by both Houses and under 
the most menacing pressure, including the besetting of 
Whitehall by an armed mob howling threats of violence to 
himself and the Queen, the King had given it the royal assent. 
Vast crowds assembled at the scaffold and Strafford told them 
he had always believed “ parliaments in England to be the 
happy constitution of the kingdom and nation, and the best 
means under God to make the King and his people happy,’ 
but he asked whether it was well that the “ beginning of the 
people’s happiness should be written in letters of blood.” 
He refused to have his eyes bandaged and, after prayer, himself 
gave the signal for the axe to fall. His death was the prelude 
to the Civil War. 

May 13.—On the 13th May, 1605, the Benchers of Lincoln's 
Inn finding that variaus members who had chambers did 
“nevertheless diet themselves in the town and sever them- 
selves from the Society to the prejudice and discredit of 
themselves and of this House”’ ordered that every member 
“that shall lie in this House shall also be in commons.” 


STRIKERS IN COURT 

It seems that jurors called on to serve in the “ purge ” 
courts at Avignon have gone on strike as a protest against 
reprieves granted to men who had been condemned to death 
and against other reductions of sentences. When called on 
to take their seats they put on their hats and walked out. 
Concerted strike action is not altogether a novelty in courts 
of justice. As early as 1670 there was the famous secession 
of the advocates in Scotland when virtually the whole 
profession withdrew from practice in protest against certain 
regulations for the conduct of judicial business. One of 
these, which regulated fees according to the quality of the 
client, had roused the opposition of the bar. The strike 
only lasted two months, and then broke down through want 
of solidarity among the seceders. Still in 1681 the regulations 
as to fees was rescinded. About the same time the serjeants 
in England staged a ‘“‘ Dumb Day ”’ in the Court of Common 
Pleas, refusing to bring forward any motions, as a protest 
against what they conceived to be a violation of their rights 
by Chief Justice North. He successfully retaliated with the 
threat of a “‘lock-out,’”’ declaring that he would hear the 
suitors themselves or even attorneys that there might not be 
a failure of justice. ‘‘ This was like thunder to the serjeants 
and they fell to quarrelling one with another about being 
the cause of this great evil they had brought upon themselves.” 
So they humbly attended the Chief Justice to beg pardon, 
but they were told that the affront was public and they must 
make their recognition in public. This they did next morning 
and all the judges “‘ gave them a formal chiding with acrimony 
enough.” Afterwards the Chief called on one to move 
‘“‘ which he did more like one crying than speaking ; and so 
ended the comedy, as it was acted in Westminster Hall, called 
‘The Dumb Day.’”’ 


Mr. T. Norton, solicitor, of Grantham, left £10,415, with net 
personalty £8,289. 

Mr. F. J. Seddon, retired solicitor, of Ashbourne, left £13,529, 
with net personalty £13,455. 
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UNIVERSITY CORRESPONDENCE COLLEGE LAW CLUB 


DEBATE ON LAW REPORTING 
(Continued from p. 211) 


AN OFFICIAL READER OF LAW REPORTS 

Mr. J. P. Eppy, K.C., said that the report of the Simonds 
Committee referred to the multiplicity of reports—the Law 
Keports, the reports of the Law Journal, the Law Times, the 
Solicitors’ Journal, The Times, and the All E.R., but apparently 
was against interference with the number. It would be most 
regrettable if the element of competition disappeared. But that 
Committee pointed out the vital need for two things, namely, 
accuracy and speed. With regard to accuracy, while the Law 
Reports were revised by the judges, the unofficial reports, save 
in exceptional cases, were not. ‘‘ Their accuracy,” said the 
Committee, “is not beyond challenge, and it is a grave matter 
if, as has more than once happened in recent years, the profession 
and the public are misled by an inaccurate report.’”’ Well, how 
was accuracy to be obtained ? It was said that the judges who 
revised their judgments sometimes made alterations, not merely 
corrections of misreporting. If this in fact happened it was 
certainly open to criticism. When a litigant went to the Court 
of Appeal, he ought not to find himself confronted with a revised 
judgment differing from that from which he was appealing. 

The speaker suggested that the practice whereby judges revised 
their judgments should cease, and that there should be appointed 
an official to be called the Official Reader of Law Reports, with 
a room in the Royal Courts of Justice, to whom law reporters 
could submit manuscripts and proofs of judgments. The Official 
Reader could then check them, with the assistance of official 
transcripts of the shorthand notes, and if he had any doubt 
concerning passages in the manuscripts or proofs submitted he 
would have direct access to the judges concerned. On such 
reports could appear the words ‘“‘ Approved by the Official Reader 
of Law Reports ” and thus there would be no doubt about their 
authenticity. 

Mr. WILLIAM LaTEy said, as an ex-law reporter, he had spent 
about fifteen years of his professional life engaged in reporting 
and practising at the same time in the Probate and Divorce 
Division. As a footnote to the historical summary which 
Mr. Grant-Bailey had given, Mr. Latey mentioned that 200 years 
ago when certain cases used to go before the ecclesiastical courts, 
jurists from Doctors’ Commons, called proctors, reported the 
cases, and when the official Law Reports started in the middle of 
the ‘‘ sixties’ they still continued to do so. Eminent among 
these reporters were Dr. Joseph Phillimore, Regius Professor of 
Law at Oxford University and Chancellor of the Diocese of Oxford, 
one of a distinguished line of lawyers of that name ; Dr. Addams, 
Dr. Haggard, Dr. Curteis, and more especially Dr. Swabey and 
Dr. Tristram, whose volumes of reports covering the first few 
years of the Divorce Court were models of what law reports 
should be and were constantly being cited now. Dr. Tristram 
continued to report for the Law Reports, and so did Dr. Pritchard, 
who later became a well-remembered and somewhat picturesque 
and unconventional registrar. In recent times counsel who 
achieved great eminence as advocates in the Probate Division 
and were reporters included the late Mr. Harvey Murphy, K.C., 
the late Mr. Cotes Preedy, K.C. (afterwards county court judge), 
Mr. Durley Grazebrook, senior, and Mr. Clifford Mortimer. He 
very much regretted the tendency for the practice of reporting 
to become a profession in itself, apart from practice in advocacy. 
If reporters were those who themselves practised as advocates 
they were better attuned to the atmosphere. In the Probate 
Division any young barrister coming back from the war would 
find reporting an excellent way to start earning a living. 
Reporters were often called upon to exercise a wise discretion. 
It sometimes happened that counsel, in ignorance of recent 
authorities which affected the issue, failed to cite them. If the 
reporter knew that, it was his duty to bring it to the judge’s 
attention as amicus curiae. 

Reporters sometimes deliberately omitted to report cases 
where something of that sort had by inadvertence occurred or 
where from long experience they realised that a judge had made 
some technical slip. It was for that reason the case of De Massa 
(The Times, 31st March, 1931) was not reported in the Law 
Reports or other reports. This omission was commented on in 
the report of the Committee on Law Reporting as a failure, but 
the omission was deliberate and with the acquiescence of 
Sir Frederick Pollock, the famous editor of the Law Reports, 
because it was thought that though Lord Merrivale had done 


justice he had couched his judgment in a form which was 
technically misleading. 

Mr. C. G. Moran compared the difficulties of the reporter in 
different kinds of courts. It was not always easy in the King’s 
Bench Division to decide what were the facts of the case. Many 
judges after four days of evidence and argument went straight 
ahead and dealt with the case without saying what the facts 
were, and the reporter was responsible for finding the facts. The 
speaker also referred to the long history of law reporting. Free- 
lance reporting had been going on since 1285, anonymously for 
the first two and a half centuries. Any barrister who could 
obtain the services of a printer and any printer who could obtain 
the services of a barrister could produce law reports. And that 
was the very English way in which the law was handed down to 
posterity. Several attempts had been made to place reporting 
under the control of the State. Tor fifty years, at the end of 
the eighteenth and the beginning of the nineteenth century, 
the authorised reporter in each court was given by means of the 
judge’s ruling the right of exclusive citation, but that monopoly 
broke down about 1830. He read an amusing passage from a 
report of the meeting of the Bar at which the Law Reports were 
founded. It was proposed that the Law Reports should be 
prepared by reporters under the supervision of editors, when a 
Mr. Best unsuccessfully moved that the words “ under the 
supervision of editors”? be deleted. Foreign observers had 
commented upon the extraordinary attention the English paid 
to the remarks and observations of their judges. In the early 
years of this century The Times newspaper contained seven or 
eight solid columns of law reports without sub-headings ; mostly 
reports of fact. Lord Northcliffe altered all that for a more 
hurried and restless age. The late Lord Atkin once said that the 
gospel of the law was, not that one should love one’s neighbour, 
but that one should not injure one’s neighbour. Our publicists 
were insistent that the law should never overtake the general 
level of morality. But for seven centuries this gospel of the law 
has been published and the channel by which it has reached the 
public was that of the law reporter. In a way, he was a sort of 
evangelist. 

SPECIAL REPORTS 

Mrs. Moses spoke of the additional agony for the reporter in 
sorting out the arguments in counsel’s speeches when they dealt 
with highly technical scientific matter, and making both sides 
intelligible, although they might disagree about scientific principle. 
She mentioned particularly the difficulty ij trade mark cases, 
in which practically all cases were referred to by their pet names 
—for example, the ‘‘ Eno’s fruit salt case.’”’ In the work with 
which she was concerned the large proportion of readers were 
patent agents and those interested in industrial development ; 
that was why these cases were reported so much more fully than 
others. The impression had grown up that all patent cases were 
reported, but that was not so. All cases touching the validity 
of Letters Patent which reached trial were reported but very few 
of the cases heard in the Patent Office itself were reported ; it 
would be useful to have more reports from the Office, for far 
more cases were heard there than in the High Court. 

Mr. RALpu Sutton, K.C., gave his idea of a good report. — It 
should be in such a form that, first of all, the reader gathered 
the facts, and if he was industrious, tried to make up his mind on 
the facts; then he would read the arguments, and consider how 
he himself would decide the case; then he would read the 
judgment, and finally, the head note, and that would give him 
the law on the subject. If the report was in such a form that 
those conditions could be fulfilled, it was a good report. He had 
always tried to impress on reporters the need of having one report 
only of the facts. It was easy to take the line of least resistance 
and transcribe the shorthand note in which each judge had 
repeated the facts, but that was not a useful report at all to the 
practitioner, who wanted to learn the law from the judges, and 
it was enough for him to read the facts once for all. Unless there 
was a difference of opinion among the judges in the Court of 
Appeal as to what the facts were, the facts should be stated only 
once. 

In the old reports the pleadings were sometimes found set out 
and there was no mention of the facts at all. The reason was 
that the pleadings constituted the facts. The old reporter had 
an easier task than his modern successor. The difficulties of the 
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reporter had been increased tenfold as regards the common law 
side, by the fact that in recent years so many cases were 
tried by a judge alone, and in such cases it was often extremely 
difficult to find out whether it was merely a decision of fact which 
the learned judge was giving or a pronouncement on some point 
of law. He remembered Sir Frederick Pollock complaining of the 
Indian Reports that the Indian reporters would not realise that 
a decision on a point of fact was not an authority on anything. 


UNNECESSARY REPORTING 

Mr. Sutton further raised the question whether cases which 
reaffirmed well-established principles of law should be reported. 
It was useless to go on reporting cases which reaffirmed the same 
principle over and over again, but the answer was, to a certain 
extent, that the same principle might come in in application to a 
different set of facts, and the question might arise on which side 
of the line those facts fell. A decision on that point was of use, 
and it was by that means that the law did get thoroughly estab- 
lished in the end. He instanced the doctrine of common 
employment. That doctine had reached its high watermark 
and was receding, and some cases now fell outside that doctrine 
which, sixty or seventy years ago, would have fallen within it. 
It was necessary to have such cases reported. As for the duties 
of an editor, he described these under three heads : to determine 
whether a case was to be reported, to decide whether the report 
was in proper form, and test the accuracy of the headnote. 


Mr. EF. V. THompson said that he had read the report 
of Mr. Justice Simonds’ Committee with great interest, 


but, listening that evening to law reporters and _ others, 
he felt that he had a much fuller understanding of it 
than before. It would probably be found that any other 
technical committee which approached this matter would 
arrive at the same conclusion, namely, to leave matters as they 
were. He thought that the bench and the Bar did know exactly 
how to deal with mistakes in law reports on those few occasions 
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when they were incorrect ; the errors were generally easily discern- 
ible. What he did want from his point of view was something 
which, of course, law reporters could not provide, namely, more 
extensive indices and digests. 

Miss B. A. BICKNELL pleaded for somewhat shorter reports and 
more reports on points of practice. 

Lorp Porter, in closing the discussion, said that, personally, 
he felt under a great debt of gratitude to law reporters, because 
he could remember, many years ago, reading the argument he had 
presented to the court, and thinking it to be so much better 
than the argument he had made himself. Perhaps, having said 
that, he ought to say something on the other side. A certain 
Master of the Rolls said to him on one occasion: ‘ Don’t you 
think it is a pity that most of the uncorrected reports have not 
been destroyed ?’’ On his replying: ‘‘ I have heard it said that 
it would be a good thing if the White Book were burned every 
two years,” the answer of the Master of the Rolls was: ‘ I would 
burn it much oftener.”’ 

He had been interested in the different views which some of the 
speakers had taken concerning facts. No judge that he knew of 
was anxious to repeat facts. The idleness of human nature was 
such that they welcomed any excuse for not saying them over 
again. On the other hand, he recalled a passage from Robert 
Louis Stevenson, which showed a little feeling of, doubt as to the 
accuracy of the so-called facts—‘* Facts, my dear ’’ were the words 
he used—by which he took him to mean that what people called 
facts were apt to be something else—a sort of combination of fact 
and opinion. Therefore there were times when, after the facts 
had already been stated in one way by another member of 
the court, a judge felt himself obliged to put his own version of the 
facts in order to explain how he arrived at his conclusion. 

Others present included : Mr. Robert Adams, Mr. John Burke, 
Mr. E. H. Collins, Mr. P. J. Heafield, Mr. G. Jamieson, Miss J. 
Madgwick, Mr. R. A. Riches, and Mr. Geoffrey B. Williams. 

(Concluded) 


NOTES OF CASES 


HOUSE OF LORDS 
i Inland Revenue Commissioners v. Oswald 


Lord Thankerton, Lord Russell of Killowen, Lord Macmillan, 
Lord Porter, Lord Simonds. 19th April, 1945 


Revenue—Income tax—Capitalisation of mortgage interest— 
Claim of Crown to tax on capitalised interest—Income Tax Act, 
1918 (8 & 9 Geo. 5, c. 40), Sched. E. 

Appeal from the Court of Appeal (88 Sor. J. 317). 

This was an appeal by the Crown from a decision of the Court 
of Appeal affirming a decision of Macnaghten, J., dismissing the 
appeal of the Crown from the decision of the Special Commis- 
sioners, who held that an assessment had been wrongly made on 
certain capitalised interest on certain mortgage loans. The 
loans were made to a Mrs. B in 1899, 1901 and 1905, respectively, 
and she on each occasion mortgaged her reversionary interest 
under a settlement made in 1885. She died in 1933 still owing 
the debts and interest. In each mortgage deed provision was 
made whereby the mortgagee, L, was entitled to capitalise the 
interest on the respective loan if such interest remained unpaid 
after twenty-one days from the date when it was due to be paid. 
As a matter of fact, no interest on any of the loans was paid after 
1906. By two deeds of 1935 and 1938, the trustees of L’s will, 
in exercise of the power given to L, capitalised the interest of the 
three loans due. In 1938 the reversionary interest fell into 
possession and the trustees of L’s will became entitled to call 
upon O, the surviving trustee of the settlement, to pay the 
principal sums and interest thereon. The principal aggregate 
sum owing was /3,100, and the gross interest due was 
£6,462 3s. 11d., but the net interest, that is, after the deduction 
of income tax, was £5,201 2s. 10d., so that the net aggregate sum 
payable by O was £3,100, plus {£5,201 2s. 10d., that is 
£8,301 2s. 10d. The only sum available to pay the interest was 
the sum of £4,399 3s. 1d., and O, consequently, paid that sum, 
together with the principal sum of £3,100, total 47,499 3s. 1d., 
to the trustees of L’s will. As the Inland Revenue Commissioners 
had not received any tax, they assessed O in the sum of 
£4,399 3s. 1d., under All Schedules Rules, r. 21, as O had received 
the proceeds of the reversionary interest under the settlement and 
had handed the same over to the trustees of the will of L, the 
mortgagee. It was contended on behalf of O that he was not 
liable to be assessed in respect of the sum of £4,399 3s. 1d., as the 
whole of it formed part merely of the net capitalised interest, 
namely, of the sum of £5,201 2s. 10d., and on the authority of 


Inland Revenue Commissioners v. Lawrence Graham & Co. {1937 
2 K.B. 179, the taxation of net capitalised interest could not be 
supported. Macnaghten, J., agreed with the Special Com- 
missioners that, on the authority of that case, O was not liable to 
be assessed in the sum of £4,399 3s. 1d. The Court of Appeal 
affirmed his decision. The Crown appealed. 

Lord THANKERTON said that the Court of Appeal had held 
that the present case was governed by thé decision of the Court 
of Appeal in Commissioners of Inland Revenue v. Lawrence 
Graham & Co. {1937| 2 K.B. 179. The Crown challenged the 
correctness of that decision. He thought the learned judges in 
that case had not sufficiently borne in mind the distinction 
between debt and security. He was of opinion that that case 
was wrongly decided. ‘The present case fell within the principle 
laid down in Paton v. Inland Revenue Commissioners [1938 
A.C. 341, where it was held that the practice of banks to add 
interest to principal by half-yearly rests did not constitute, as 
between the bank and its customer, a payment of interest by the 
customer within the meaning of s. 36 of the Income Tax Act, 
1918, so as to entitle the trustee of the customer’s estate to recover 
the amount of the income tax thereon. There had been no 
payment of interest within r. 21 of the All Schedules Rules by 
virtue of the two deeds of 1935 and 1938. The appeal succeeded 
and the assessment should be upheld. 

The other noble and learned lords agreed. 

CounsEL : The Attorney-General (Sir Donald Somervell, K.C.), 
J. H. Stamp and Reginald P. Hills; J. Millard Tucker, \.C. 
and John S. Scrimgeour. 

Soticitors : Solicitor of Inland Revenue ; 
Frost. 


Ranger, Burton and 


{Reported by Miss B. A. Bicknect, Barrister-at-Law.] 


COURT OF APPEAL 
Hopwood v. Muirson 
Lord Goddard, du Paregq and Uthwatt, JJ. 
12th March, 1945 
Defamation—Solicitor—W ords spoken of solicitor as man not of 
man as solicitor——Not spoken of solicitor in way of profession 

Not actionable without proof of special damage. 

Plaintiff’s appeal from a decision of Hallett, J., in an action for 
slander alleging that the words complained of were spoken of him 
in the way of his profession, as a solicitor, and in relation to his 
conduct therein. The plaintiff had given to a person who had 
been his client a reference for the purpose of his obtaining 4 
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tenancy of a house from the defendant. The words of which 
the plaintiff complained were: “‘ You have got one from that 
pimp H. It is quite worthless. His very calling as a solicitor 
makes him write whatever suits his client best. Damn it, he 
would sue his grandmother for 7s. 6d.’’ The learned judge gave 
judgment for the defendant on the ground that the words meant 
no more than that the defendant did not care about references 
given by solicitors. 

Lorp Gopparb said that, in his opinion, the defendant intended 
to defame the plaintiff and amply succeeded. But the question 
whether the words were actionable per se was very much more 
difficult. His lordship referred to the speech of Lord Wrenbury 
in Jones v. Jones [1916] 2 A.C. 481, with regard to words 
spoken of a person imputing his unfitness or misconduct in a 
calling, and also to Lumby v. Allday (1831), 1 Cr. and J. 301, 
criticised by Lord Haldane in Jones v. Jones, supra. In Dauncey 
v. Holloway {1901} 2 K.B. 441, the defendant spoke of the plaintiff 
as ‘‘ the lawyer in Orchard Street,’’ but that did not make the 
words actionable. If two persons were discussing the action of a 
third in relation to his private affairs, and it were said: ‘‘ Well, 
what could be expected, the man is a lawyer, it is the result of the 
narrow legal mind,”’ or ‘‘ The man is a soldier with a rigid military 
mind,’’ this would have nothing to do with his fitness or conduct 
as a lawyer or a soldier. In giving a reference to a friend the 
solicitor was not acting in a professional but in a private capacity : 
if the plaintiff had been acting professionally for Lieutenant 
Finlay and in the course of his professional duty had made a 
statement with regard to the character or ability of his client, a 
suggestion that it was made recklessly or dishonestly would have 
been actionable per se. In the present circumstances it was only 
a slander on him as a man, his professional training being given as 
a reason for his having acted as he did. His lordship distinguished 
De Stempel v. Dunkels, 155 T.L.R. 655, and Capital and Counties 
Bank v. Henty, 7 A.C. 741, and held that the appeal must be 
dismissed with costs. 

pu Parcg, L.J., said that the learned judge’s paraphrase of 
the defendant’s language was perhaps open to the criticism that 
it furnished but a pale reflection of the matter, as well as of the 
form of his utterance. The words were at least capable of a 
defamatory meaning, but even if they were defamatory of the 
plaintiff it did not follow that they were actionable without 
proof of special damage. As to this, the learned judge applied 
the right test. The words which he took from the judgment of 
the Master of the Rolls in Dauncey v. Holloway, supra, were in 
substance repeated by Lord Wrenbury, with special reference to 
solicitors, in Jones v. Jones, supra. It was true that right- 
minded persons would not think well of a man who gave misleading 
references, and that their disapproval of him was likely to affect 
him adversely in his calling, but this consideration did not entitle 
the court to regard words spoken of a solicitor in relation to 
conduct outside his profession as ‘‘ spoken of him in his calling.” 
It was not enough that the words had a tendency to injure him 
professionally D’Oyley v. Roberts, 3 Bing. (N.s.) 835, 840). His 
lordship agreed that the appeal must be dismissed. 

Utuwatrt, J., said that the giving of references for prospective 
tenants was no part of the avocation of a solicitor, though, 
through the standing of their profession solicitors were often 
asked to supply references. On giving references the solicitor 
was not acting as a solicitor, and that was none the less so where 
the person in respect of whom the reference was given habitually 
employed him as a solicitor. That person would, indeed, say 
that the giver of the reference was his solicitor and that he was 
the solicitor’s client. But the habitual employment of a particular 
solicitor by an individual did not result in the creation of the 
status of “ solicitor and client,”’ with the result that any acts 
done by the solicitor for the individual were acts done by him in the 
course of his profession, The words used conveyed no imputation 
upon the plaintiff in his profession as a solicitor. The slander was 
upon the solicitor as a man, not upon the man as a solicitor. 

CouNsEL: Serjeant Sullivan, K.C., Valentine Holmes ; John 
Morris, K.C., Holroyd Pearce. ; 

Soticitors : Shirley, Woolmer & Co. ; Beachcroft & Co. 

(Reported by Maurice Snare, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
In ve Box’s Settlement ; Box v. Plaut 
Cohen, J. 28th February, 1945 
Power of appointment—General power and special power—Special 
power specifically exercised in favour of wife by will—All 
personalty bequeathed to wife—Whether geneval power also 
exercised in wife's favour—Wills Act, 1837 (1 Vict. c. 26), s. 27. 
Adjourned summons. 
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By a voluntary settlement, dated the 28th February, 1925, 
B assigned to trustees certain reversionary interests upon trust 
for himself for life and after his death for his issue. B was 
empowered to appoint a life interest in favour of any wife who 
might survive him, and it was further provided that, if he should 
die without having had a child who should attain a vested interest, 
the trust property should be held in trust for such persons as he 
should by deed or will appoint, and, in default of appointment, 
in trust for his brothers and sisters. B, by his will, dated the 
12th September, 1939, made in contemplation of his marriage with 
A, devised and bequeathed all his real and personal property 
to A absolutely, then, after a reference to the settlement, the will 
continued : ‘‘ I appoint to her absolutely the capital and income 
of the trust funds comprised therein from and after the date of 
my death if at such date I shall then be unmarried or the income 
thereon if such marriage shall have taken place... If the said 
A shall predecease me unmarried I bequeath all my property and 
hereby exercise such power of appointment over the capital and 
income of the said trust fund in favour” of a named charity. 
B married A in 1941, and died on war service in the same year, 
without having had a child. This summons asked whether B 
had by his will exercised the general power of appointment 
contained in the settlement. The Wills Act, 1837, provides, by 
s. 27: ‘A bequest of the personal estate of the testator .. . 
shall be construed to include any personal estate . . . which he 
may have power to appoint in any manner he may think proper, 
and shall operate as an execution of such power, unless a contrary 
intention shall appear on the will.” 

CouEN, J., said that the question turned on s. 27 of the Wills 
Act. The effect of this was to reverse the old rule and to throw 
on those who denied that a general devise or bequest executed a 
general power the burden of proving the testator’s intention that 
it should not do so. B’s brother and sister sought to discharge 
this onus by relying on the appointment of a life interest to the 
widow and on the fact that B in his will had distinguished between 
his own property and the settled funds. As regards the first 
point, while the gift of a particular interest might be inconsistent 
with an appointment of the whole to the same person, Scriven 
v. Sandom, 2 J. & H. 743, 745, it was not conclusive ; /n re 
Stokes [1922] 2 Ch. 406. With regard to the second point, /7 re 
Elen, 68 L.T. 816, was authority for the proposition that the fact 
that the testator dealt separately with his own property and the 
settled fund did not necessarily prevent a residuary bequest 
operating as an exercise of a general power of appointment. It 
was argued that these points must not be each taken separately, 
but the will must be looked at as a whole and that the cumulative 
effect of the points was to establish a contrary contention within 
s. 27. He did not agree. He thought the testator was minded 
to exercise the power in every event, and had only refrained from 
doing so expressly because he had not contemplated the event 
which had happened, his marrying and leawing no issue. He 
would declare that both the powers of appointment in the 
settlement had been duly exercised in favour of the widow. 

CounsEL: Danckwerts ; Geoffrey Cross; A. C. Nesbitt. 

Soricitors : Church, Adams & Co. ; Herbert Reeves & Co. 

[Reported by Miss B. A. BickNnett, Barrister-at-Law.} 


In ve Carlton 
Cohen, J. 28th March, 1945 
Nationality—Parents naturalised in 1910—Applicant then over 
twenty-one—W hether applicant naturalised—*‘ Child ’’—Meaning 

—Cross-heading in statute—Use to aid construction—Naturali 

sation Act, 1870 (33 & 34 Vict. c. 14), s. 10 (5). 

Adjourned summons. 

The applicant was born in Roumania of parents who had no 
nationality. His parents came to England in 1894 with the 
applicant, then an infant. The father in 1912 was granted a 
certificate of naturalisation together with his wife and _ their 
seven infant children. In 1912 the applicant was over twenty- 
two years of age. By this summons he asked for a declaration 
that, having regard to the provisions of s. 10 (5) of the 
Naturalisation Act, 1870, he was deemed to be a British subject. 
Section 10 (5) provides: ‘‘ Where the father, or the mother being 
a widow, has obtained a certificate of naturalisation in the 
United Kingdom, every child of such father or mother who 
during infancy has become resident with such father or mother 
in any part of the United Kingdom, shall be deemed to be a 
naturalised British subject.’ The cross-heading in the Act 
immediately preceding is in the following terms: ‘ National 
status of married women and infant children.” 

CoHEN, J., said that the question before him depended on the 
meaning of “ child.”” The applicant said that “ child ’’ meant 
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every son or daughter of the father. The Attorney-General 
argued that the word was of ambiguous import and on the true 
construction of s. 10 meant “‘ infant child.’’ The meaning of the 
word “‘ child’? must in every case depend upon the context in 
which it appeared. He had come to the conclusion that the 
context in s. 10 indicated that the word “ child ’’ meant “ infant 
child.” The matter was placed beyond doubt by the cross- 
heading, if he could give any weight to the cross-heading. He 
agreed that such a heading was to be regarded as giving the key 
to the interpretation of the clause, unless the wording were 
inconsistent with such interpretation (Toronto Corporation v. 
Toronto Railway {1907\ A.C. 315, per Lord Collins). Applying 
that principle, the expression “ child’’ was ambiguous. The 
cross-heading removed the ambiguity and made it clear that 
“child”? meant child under twenty-one. Application dismissed. 

CounsEL: The Attorney-General (Sir Donald Somervell, K.C.) 
and Danckwerts. 

SoLiciToR : Treasury Solicitor. 

{Reported by Miss B. A. Bickne i, Barrister-at-Law.] 


BOOKS RECEIVED 
Labour Legislation and Social Insurance in Poland. By 
J. Brocu, member of the Polish Bar, Judge of the Polish 
Maritime Court of Appeal in London. With a Foreword by 
I]. SAMUELS, M.A., Barrister-at-Law. 1945. pp. 55. London: 
Stevens & Sons, Ltd. 4s. net. 


The Principles of Mercantile Law. By J. CHARLESWORTH, 
LL.D., Lond., of Lincoln’s Inn, Barrister-at-Law. Sixth 
Edition. 1945. pp. xxxv and (with Index) 376. London: 
Stevens & Sons, Ltd. ; Sweet & Maxwell, Ltd. 12s. 6d. net. 


Burke’s Loose-leaf War Legislation. Edited by Haro.p 
PARRISH, Barrister-at-Law. 1943-44 Volume. Part 17. 
1944-45 Volume. Part I. London: Hamish Hamilton (Law 
Books), Ltd. 


British Government Securities Taxation of Interest. By 


G. B. Burr, F.C.LS., F.T.L.1. Second Edition. 1945. pp. 11. 
London: Jordan & Sons, Ltd. Is. net. 

Sweet & Maxwell’s Guide to the Legal Profession, the 
London LL.B., and to Students’ Law Books. 1945. pp. xlvii 
and 80. London: Sweet & Maxwell, Ltd. 6s. net. 

Private International Law. By MARTIN WOLFF. 1945. 
pp. xlii and (with Index) 637. London: Oxford University 
Press. 35s. net. 

= 
OBITUARY 
Mayor J. BALLY 
Major J. Bally, solicitor, and partner in the firm of Messrs. 


Waugh, Brumell & Bally, solicitors, of Haywards Heath, Sussex, 
has been killed in action. He was admitted in 1932. 


Mr. H. F. CORNES 

Mr. Herbert Frederick Cornes, 

Wednesday, 2nd May, aged seventy-four. 
Inner Temple in 1902. 

Mr. H.. DAVEY 

Mr. Herbert Davey, solicitor, of Messrs. Medwin & Co., solicitors, 

of Horsham, died recently, aged seventy-eight. He was admitted 

in 1896. 


barrister-at-law, died on 
He was called by the 


Mr. K. L. PREEDY 
Mr. Kenelm Llewelyn Preedy, barrister-at-law, died on Friday, 
4th May. Tle was called by the Middle Temple in 1904, and was 
Recorder of Shrewsbury. He was a Bencher of his Inn. An 
appreciation appears at p. 215 of this issue. 


PARLIAMENTARY NEWS 


HOUSE OF LORDS 
Mip SouTHERN UtiLity Bivv [H.L.!. 


Read First Time. [Ist May. 
WARRINGTON CORPORATION BiLv [H.C.}. 
Kead First Time. [Ist May. 


HOUSE OF COMMONS 
Camps Bivvi [H.L.}. 
Read First Time. 
Forestry Bivtv [H.C.}. 
Read Second Time. {4th May. 
REQUISITIONED LAND AND WAR Works BILL [H.C.}. 
In Committee. [3rd May. 


(3rd May. 


THE SOLICITORS’ 


JOURNAL May 12, 1945 


WAR LEGISLATION 


STATUTORY RULES AND ORDERS, 1945 


No. 427. Catering Wages, Industrial and Staff Canteen 
Undertakings Wages Board (Amendment) Order, 
April 19. 

No. 449. Increase of Pensions (General) (Amending) Regula- 
tion, April 26. 

E.P. 424. Lighting (Restrictions) (No. 2) (Northern Ireland) 
Order, April 23. 

No. 419. Town and Country Planning, General (Interim 
Development) Direction, April 23. 

No. 433. Wages Councils and Commissions of Inquiry 
(Notices and Orders) Regulations, April 18. 

No. 423. War Damage (Private Chattels Scheme) (Extension 


of Insurance and Premium) Order, April 24. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2] 


NOTES AND NEWS 


Honours and Appointments 

The Lord Chancellor has appointed Mr. STANLEY GEORGE 
CLARKSON Registrar of the Norwich, Harleston, North Walsham, 
Great Yarmouth, East Dereham and Beccles County Courts 
and District Registrar in the District Registries of the High 
Court of Justice in Norwich and Great Yarmouth, to be, in 
addition, Registrar of the Holt County Court, as from the 
Ist May last. 

The Board of Trade have appointed Mr. HUGH SUDELL BLOOMER 
Official Receiver in Bankruptcy for the District of the Great 
Grimsby County Court, to be also Official Receiver in Bankruptcy 
for the District of Kingston-upon-Hull County Court, with effect 
from ist May, 1945, in the place of Mr. J. E. D. Stickney, D.S.O., 
M.C., deceased. 

Mr. NorMan S. Ropson, solicitor, senior partner in Messrs. 
Parker Rhodes, Cockburn & Co., solicitors, of Rotherham, has 
been appointed Coroner for Rotherham. Mr. Robson was 
admitted in 1919. 


Notes 

Mr. A. F. TH. Lindner, solicitor, of Cranleigh, Surrey, has been 
adopted prospective Labour candidate for Horsham. 

At the annual general meeting to be held on the 5th June next, 
the directors will recommend payment of a final dividend for 
the year 1944 at the rate of 2s. per share, less income tax, payable 
on the Ist July, 1945 (the same rate as last year). 

The committee appointed by the Lord Chancellor to consider 
the law of defamation is resuming its sittings, which were 
suspended at the outbreak of war in 1939, Persons or organisa- 
tions wishing td give evidence or to supplement evidence 
previously given should apply to the Secretary, Committee on 
the Law of Defamation, Kinnaird House, 1, Pall Mall East, 
S.W.1. The application should be accompanied by a memo- 
randum summarising the evidence which it is desired to submit. 
The committee will then consider whether it wishes to hear the 
applicant or his witnesses orally. 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
EASTER SITTINGS, 1945. 

HIGH COURT OF JUSTICE—CHANCERY DIVISION 

Rota OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY APPEAL Mr. Justice 
Rota. Court I. Utuwatt. 
Mon., May 14 Mr. Hay Mr. Jones Mr. Reader 
Tues., ~ 5 Farr Reader Hav 
Wed., 16 Blaker Hay Farr 
Thurs., 17 Andrews Farr Blaker 
Fri., 18 Jones Blaker Andrews 
Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
COHEN. VAISEY. EVERSHED. ROMER. 
Mon. May 14 Mr. Blaker Mr. Andrews Mr. Farr Mr. Hay 
Tues., 15 Andrews Jones Blaker Tarr 
Wed., 16 Jones Reader Andrews Blaker 
Thurs., 17 Reader Hay Tones Andrews 
Fri., 18 Hay Farr Reader Jones | 


The Whitsun Vacation will commence on Saturday, 19th May, 1945, 
and terminate on Tuesday, 22nd May, 1945. 
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